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[A]t any time prior to reaching a determination regarding 

responsibility the recipient may facilitate an informal resolution 

process, such as mediation, that does not involve a full 

investigation and adjudication . . . 

§ 106.45(b)(9) Cont’d

(emphasis added)

Parties must be provided written notice that outlines

• The allegations

• The requirements of the informal resolution process including the 
circumstances under which it precludes the parties from resuming 
a formal complaint arising from the same allegations, provided, 
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What types of informal resolution 
exist? 

What are the range of options 
available to institutions?

• Educational Conferences 

• Mediation (Neutral, Facilitative, Collaborative)

• Med-Arb (Mediation and Arbitration, Non-Binding Arbitration)

• Restorative Justice

• Collaborative Law Model

[Each of these will be discussed more in-depth in the next module.]

Informal Resolution Options

Important Considerations

• Title IX Coordinator

• Dean of Students

•
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• Active listening skills (e.g. paying attention, withholding judgment, reflecting, clarifying, 

paraphrasing, and summarizing.)

• Legal training

• Prior ADR experience

• Operational knowledge and experience in higher education

• Comfortable with TIX subject matter

• Bias/Implicit bias training

• Knowledge regarding campus policies/cultures

• Understanding of relevant objective standards

Desirable skills and knowledge bases

• Cross-train with other disciplines

• Build credentials

• Other NASPA training programs

• Education Credentials

• Training in ADR in other contexts (e.g. Family Court)

• Other civil rights metrics

• Read, read, and read some more

Cross-training

• “Ultra Vires” 

• Latin meaning act without authority or literally beyond powers. This term is 

frequently used in business and agency law (the Doctrine of Ultra Vires). An 

ultra virus act occurs when one commits an act that is beyond the powers or 

purpose of an individual and/or organization. (https://dictionary.thelaw.com/ultra-vires/)

• “Intra Vires” 

• An act is said to be intra vires (“within the power”) of a person or organization 

when it is within the scope of their powers or authority. It is the opposite of 

ultra vires. (https://dictionary.thelaw.com/intra-vires/)

• Mental Health Providers, Lawyers, Trained/Certified Mediators are 

professional trades that require specialized training and are often 

regulated by federal and/or state requirements, professional 

organizations, and individual institutions.

Never Claim to Have More Skills or Expertise 
Than You Actually Have

All Title IX personnel, including those implementing and/or 

facilitating informal resolution processes, should serve in their roles 

impartially. 

All Title IX personnel should avoid: 

• prejudgment of facts

• prejudice

• conflicts of interest

• bias 

• sex stereotypes 

Bias, Conflicts of Interest, Impartiality, etc.

• American Bar Association (ABA) Section of Dispute Resolution

• Preparing for Family Mediation
(https://www.americanbar.org/content/dam/aba/images/dispute_resolution/Mediation_Guide_Family.pdf)

• Mediate.com Mediate University

• Basic 40-hour Mediation: This training which satisfies most state and court basic mediation requirements. It is 
approved for 40 hours of continuing mediation credit in Washington state and 40 hours of CLE credit in California--
and reciprocally in many other states. 
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• Flexibility

• “Tuning”

• Stay within skill set

• How “formal” is your “informal” process?

• Language/What will you call your process?

• What are some lessons learned from analogous fields?

Final thoughts…

Thank you!

Assessment to follow…

Facilitating Fair and Effective Informal 

Resolution Processes Under Title IX
Module 2: Developing Informal Processes for 

Your Campus
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The Department believes an explicit definition of “informal resolution” 

in the final regulations is unnecessary. Informal resolution may 
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What is mediation?

Mediation, as used in law, is a form of alternative dispute 
resolution resolving disputes between two or more parties with 
concrete effects. Typically, a third party, the mediator, assists the 
parties to

https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
http://www.duhaime.org/LegalDictionary/M/MedArb.aspx
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“[T]he essence of med-arb is to allow a softer mediation process to occur first 

thus taking every opportunity of achieving a resolution to a dispute which is 

not imposed and to which each party to the dispute subscribes voluntarily.

In this initial phase, the presiding neutral third-party acts as a mediator and 

coaches or encourages the parties towards a settlement taking into account

http://www.duhaime.org/LegalDictionary/M/MedArb.aspx
https://en.wikipedia.org/wiki/Restorative_justice
https://en.wikipedia.org/wiki/Restorative_justice
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Clare McGlynn et al., ‘‘I just wanted him to hear me’’: Sexual violence and the 

possibilities of restorative justice, 39 Journal of L. & Society 2 (2012).

Katherine Mangan, Why More Colleges Are Trying Restorative Justice in Sex 

Assault Cases, Chronicle of Higher Education (Sept. 17, 2018).

Kerry Cardoza, Students Push for Restorative Approaches to Campus Sexual 

https://moj.gov.jm/sites/default/files/rj/Mediation_versus_Restorative_Practice.pdf
http://www.rjvictoria.com/ufaqs/13-how-is-restorative-justice-different-than-mediation/
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• Should an institution even have a goal or desirable outcome—

pure v. perfect procedural justice?

• Long term/short term goals/outcomes

• More durable resolution

• Satisfy stakeholder interests

• Non-participating stakeholders/shapeholders

• Transparency?

What are the goals and desirable outcomes 
associated with your informal process(es)?

• Institutional choice…how will this occur and when?

• The choice of one vs. multiple modalities

• Resources, training and being realistic

• Setting measurable institutional goals/ objective evaluation of 

selection

• Ask counsel: legal implications for specific campus



https://sexualmisconductinvestigations.princeton.edu/informal-resolution-process
https://titleix.wp.uncg.edu/informal-resolution-process/
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• Mediation as problem-solving requires three things:

• A willingness on the part of all the relevant stakeholders to work together to 

resolve the problem or deal with the situation;

• The availability of a trusted “neutral” with sufficient knowledge and skill to 

manage difficult conversations; and

• An agreement on procedural ground rules (i.e., confidentiality, timetable, 

agenda, good faith effort, etc.).

Mediation Requirements

https://www.pon.harvard.edu/daily/mediation/mediation-as-problem-solving/

• Planning and the Preliminary Meetings

• Before mediation begins, the mediator helps the parties decide when and where to 

meet, for how long, and who will be there.  The mediator also conducts a preliminary 

meeting with each party separately.

• Mediator’s Introduction

• With the parties 
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• When self help is an appropriate response?

• When you need assistance, but it can wait? 

• When immediate assistance is necessary?

• Returning to the mediation table?

• When a formal process may be your BATNA (best alternative to a 
negotiated agreement)?

• What about:

• Confidentiality?

• Mediator ethics?

• Dealing with difficult behaviors?

Planning for Problems

• Actual notice or violations in transit

• Signs of coercion

• Being ”worked

••
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• Practice, Practice, Practice

• Shadow and be shadowed

• Co-facilitation / Co-mediation

• Register for a 40-Hour training

• Consider who else can mediate…

• See you soon!

About Our Upcoming Live Session

Thank you!

Assessment to follow…

Facilitating Fair and Effective Informal 

Resolution Processes Under Title IX
Live Virtual Session

Copyrighted material. May not be 
reproduced without permission.

Peter Lake                                                                                             
Professor of Law, Charles A. Dana Chair, and Director of the Center for 

Excellence in Higher Education Law and Policy                                        

Stetson University College of Law

Kristine Goodwin M.Ed., J.D.

Associate of The Registry, CPR Distinguished Neutrals, MWI, Inc., 
and Umass Justice Bridge

• We are taking attendance, so please make sure your name 

appears as a participant.

• Scenarios were emailed this morning. Please let us know via chat 

if you did not receive them.

• Please send any and all questions directly to Kristine Goodwin via 

chat.

• We will not read your name.

• We will stay slightly past the end time if needed to answer questions but 

if you need to leave at the exact ending time, that’s ok.

• REMINDER--This session is NOT being recorded.

Housekeeping Items…

• Brief Review of Issues Discussed in the Modules with Q&A

• Highlight of Select Issues 

• Mediator Introduction and Scenario #1 Demonstration

• Scenarios #2 - #4 in Breakout Groups

• Open Time for Questions and Answers 

What we hope to accomplish today…

Brief Review of Issues 
Discussed in the Modules

103 104

105 106

107 108
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• The new regulations don’t require it, but informal resolution is allowed.

• A formal complaint must be filed before any informal resolution process 
can begin.

• Both parties must voluntarily agree to informal resolution (written consent 
required).  [No coercion or undue influence.]

• No “informed” consent standard as such, other than information required 
by regulations.

• Parties do not have to be in the same room…often, they are not.

• Equitable implementation by trained personnel.

• Dept. of Education gives flexibility for institutions to create informal 
processes that work for them.

Points on Informal Resolution

The Department believes an explicit definition of “informal resolution” 

in the final regulations is unnecessary. Informal resolution may 

encompass a broad range of conflict resolution strategies, including, 

but not limited to, arbitration, mediation, or restorative justice. 

Defining this concept may have the unintended effect of limiting 

parties’ freedom to choose the resolution option that is best for them, 

and recipient flexibility to craft resolution processes that serve the 

unique educational needs of their communities.  

From the commentary accompanying the new 
Title IX regulations…

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or Activities 
Receiving Federal Financial Assistance, 85 Fed. Reg. 30026 (May 19, 2020) (final rule) (online at 
www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf) at 30401 (emphasis added). 

• Educational Conferences 

• Mediation (Neutral, Facilitative, Collaborative)

• Med-Arb (Mediation and Arbitration, Non-Binding Arbitration)

• Restorative Justice

• Collaborative Law Model

[We will focus on mediation in our scenarios.]
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• Will advisors participate in informal process? Only certain types 

of “advisors”? Prohibition on attorneys?

• If advisors can participate, how?

• [W]e decline to mandate that the parties confer with an advisor 

before entering an informal resolution process, or to mandate 

that recipients provide the parties with advisors before entering 

an informal resolution process.   Id. at 30402.

• Remember: the Department of Education gives flexibility to 

institutions to create informal processes that serve their needs.

The Role of Advisors in Informal Processes

Special Issue Highlight:
Confidentiality

Section 106.45(b)(9)(i) provides that the written notice given to both 
parties before entering an informal resolution process must 
indicate what records would be maintained or could be shared in 
that process. Importantly, records that could potentially be kept 
confidential could include the written notice itself, which would 
not become a public record. The Department leaves it to the 
discretion of recipients to make these determinations. The 
Department believes this requirement effectively puts both parties on 
notice as to the confidentiality and privacy implications of participating 
in informal resolution. Recipients remain free to exercise their 
judgment in determining the confidentiality parameters of the 
informal resolution process they offer to parties. 

Id. at 30402. 

Special Issue Highlight:
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If a respondent, for example, does not believe that expulsion is 

appropriate then the respondent can withdraw from the informal 

resolution process and resume the formal grievance process under 

which the recipient must complete a fair investigation and 

adjudication, render a determination regarding responsibility, and 

only then decide on any disciplinary sanction. 

Expulsion Cont’d

Id. at 30407. 

Special Issue Highlight:
Legal Liability
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Remember, you have no “side” 

other than the integrity of the 

process.

Mediator’s Introduction and 
Scenario #1 Demonstration

WE NEED 4 VOLUNTEERS!

• Welcome

• Overview of the Process and Role of the Mediator

• Voluntariness of Mediation

• Confidentiality of Mediation

• Neutrality and Impartiality of Mediation

• Structure of this Mediation Session

• Answer Questions and Confirm Participation

Mediator’s Introduction

www.mwi.org (adapted)

• Planning and the Preliminary Meetings

• Before mediation begins, the mediator helps the parties decide when and where to 

meet, for how long, and who will be there.  The mediator also conducts a preliminary 

meeting with each party separately.

• Mediator’s Introduction

• With the parties gathered together in the same room, the mediator introduces the 

participants, outlines the mediation process, lays out the ground rules, answers 

questions, and emphasizes the goal for the mediation—to reach an agreement.

• Opening Remarks by Parties

• Following the mediator’s introduction, each side is given an opportunity to present 

its view of the dispute without interruption.  In addition, they may also take time to 

vent their feelings.

How Mediation Works

https://www.pon.harvard.edu/daily/mediation/how-does-mediation-work/
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